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UNITED STATES ENVIRONMENTAL PROTECTION AGEX\&%

REGION 7 St =8 PH LT
: 901 N(}RTH FIFTH STREET ' ‘ Ei”{h [ i"‘nFU-!-ECﬂGH
KANSAS CITY, KANSAS 66101 CHEY-REGION YiT
. _ REGlGn WL BE ARG CLERK
BEFORE THE ADMINISTRATOR
IN THE MATTER OF )
) Docket No. CWA-07-2008-0030
POVERTY KNOB FARM, INC. )] ‘
IDA COUNTY, IOWA ) RESPONDENT'S REPLY TO
' h) COMPLAINANT’S MOTION
Respondent. )i FOR DISCOVERY OR IN THE
) ALTERNATIVE MOTIONIN
) LIMINE |

CO’\AES NOW the Respondent, Poverty Knob Farm, Inc., by and thmugh its
attomey, Eldon L. McAfee, and submits the following Reply to Complamant 8 thon
for Discovery ot in the Aliemnative Motion in Limine regarding pawgraph 4 of the
Prehearmg Orxder: | |

1. On February 20, 2008, prmr to bubmltnng its Initial Prehearing Exchange,
Respondent subitted a completéd Business Organization Ability to Pay Ciann to EPA.
See attached Exhibit A. |

2. Fellowmg this submission, EPA verbaiiy notified Respondent’s attorney
that EPA had determined that based on the information submltted on February 20, 2008,
Respondent had the ‘ability to pay the proposed pcnalty and that EPA was rejecting

~ Respondent’s Business Grgahization Ability to Pay Claim.

3. Respondent stated the following in paragraph 4 of its Initial Prehearing

Exchange:
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“Respondent has notified EPA that it is unable to pay the pmposcd penaity and/or
that the proposed i)enalty will have an adverse impact on the Respondent’s abiii_ty
to continue in business. Respondent has submitted ihe requested docwnentation
to EPA and EPA has rejected Respondent’s submissions. However, Respondent

has recently been requested by EPA to submit updated financial information as a

result of any changed financial conditions subsequent to the initial submissions.

Respondent will continue to work with EPA iegarding this issue.”

4,. ' Raspnndent has cantacted its accountant for assistance in providing
additional and updated information to EPA regarding its ability to pay the proposed
penalty Respondent and Respund,ent § accountant are preparing Respondent’s 2007
federal income tax return which is due on September 15, 2008. Once this mfmnatmn is
prepared,’ Respondent will submit ﬂns information as a Supplemental Prehearing
Exchange to supplement Exhibit A &egarding Respondent’s ability to pay the bmposed

 pendlty. Respéndent plans to have the Supplemental Prehearing Excﬁange submitted 1o
later ﬂ:&an September 24, 2008,

5. EPA states in its motion that the Business Organization Ability to Pay
Claim fmeviously provided by Respondent (Exhibit A) was incomplete and is now out of
.date. Respondent has not been ﬁotiﬁed by EPA as to how Exhibit A was incomplete and

: Respondent states that Exhibit A meets the requirements of the law to show Respondéut’z;
mabﬂny to pay the proposed penalty. However, Respondent is willing to obtain and
submit as a Supplemeutal Prehesring Exohange more curvent information to support

‘Ex‘mbu A. In doing so, Respondent respectfully reserves the right to challenge in thls
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proceeding EPA’s rejection of Exhibit A and the extent and nature of the information
required in Exhibit A.

WHEREFORE Respondent respectfully requests ‘that Complainant’s Motion for
Discovery be denied.  Respondent further respsetfully requests that Respondent be
allowed until September 24, 2008 to submit a Supplemental Prehearing Exchange with
updated financial information regarding its ability to pay the proposed penalty.
Respondent further respectfully. requests that Complainant’s Alternative Motion in

" Limine be denied. Respondent further respectfully requests for such further relief that is
deemed equitable and just,

Dated this 8th day of September, 2008.

BEVING, SWANSON & FORREST, P.C.

Eldon L. McAfee AT0GH4987
321 E, Walnut, Suite 200

Dyeg Moines, IA 50309

Telephone: (515)237-1188

Facsimile: (515) 288-9409
emeafee(@bevinglaw.com 7
ATTORNEY FOR RESPONDENT

CERTIFICATE OF SERVICE
“The undersipned celifies that the foregoing instramont was
served upon eack of the aorneys of record of ail parties to the

008,

By 1.8 Mait A rAX
Hand Detivered  [_JOvernight Caurier

[ Pederal Expeexs [ Other: . _
Signaurs:

v

abiove-entitied canse herein at their respective g mes diselosed
I oon fthe Etcadmi of record on The day of
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Original and one copy to:

Kathy Robinson =
Regional Hearing Clerk

U.8.EPA
901 North 5™ Street
Kansas City, KS 66101

A copy by regular U.S. Mail 0!

Judge William B, Moran

U.8. Envirommental Prote:ction Agency

Office of Administrative Law Judges
1200 Pennsylvania Ave., NW.

Mail Code 1900L

Washington, D.C. 20005

A copy by regular U.5. mail to:

J. Daniel Breedlove
Asst, Regional Counsel
U8, EPA

Region VII

901 Naorth 5™ Street
Kansas City, K§ 66101

Q80008

FAK NO.

515 288 9409

P. 05
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Beving, Swanson & Forrest, P.C.

331 East Walnnt Street, Suite 200 e

AUOTHEYS 0% LBW
Des Moines, lowa 50309 - 2048 '

‘ . : Donald L. Beving Mark €. Feldmann
My Direct Dial: (515) 237-1188 om0 Bt
Muobile: (515} 249-1706 fron C. Swanson Rodney L. Janssen
Facsimile: (515) 288-9409 - Dig-1083 - Eldon L Medfue
E-mail: emcafee@bevinglaw .com £ H. Mike Forrest An?'m .. Shodeen
www bevinglaw com : Retirod . Mark E. Truesdel

FAX COVER SHEET
Date: ' September 8, 2008
To: . Kathy Robinson
Pax: - (913) 551-7925
From: Eldon McAfee
Number of pages: 5 ' (includes cover sheet)

Original: (x) will follow () will not follow
Kathy, The eriginal with Exhibit A attached will follow by mail.

CONFIDENTIALITY NOTICE
. This facsimile transmission is intended only for the addressee named above, It contains
information that is privileged and confidential. If you arenot the intended recipient, you are hereby
notified that any review, disclosure, copying, or dissemination of this fransmission, or the taking of
any action in reliance on its contents, or other use is strictly prohibited. If you have received this
transmission in error, please notify us by telephone immediately. Thank you for your cooperation.



